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CRIMINAL LAW AMENDMENT (SIMPLE OFFENCES) BILL 2004 
Returned 

Bill returned from the Council with amendments. 

Consideration in Detail - Motion 
On motion by Mr J.A. McGinty (Attorney General), resolved - 

That the Council’s amendments be considered in detail forthwith and that the amendments be 
considered as a single question.  

Council’s Amendments - Consideration in Detail 
The amendments made by the Council were as follows - 

No 1 

Clause 5, page 5, lines 4 and 5 - To delete “a time that is reasonable and that is stated in the order” and 
insert instead - 

an hour and shall state so in the order. 

No 2 

Clause 6, page 6, line 14 - To insert after “consent” - 

or licence. 

No 3 

Clause 81, page 69, lines 16 to 20 - To delete the lines and insert instead - 

(b) has been convicted on indictment of an offence for which the indictable penalty was 
or included - 

(i) imprisonment for life; or 

(ii) imprisonment for more than 5 years. 
No 4 

Clause 81, page 69, line 26 - After “Territory” to insert - 

; and 

“indictable penalty” means the penalty that such a law specified for the offence in the event 
of a person being convicted of it on indictment 

No 5 

Schedule 1, page 76, Clause 24 - To delete the Clause. 
Mr J.A. McGINTY:  I move -  

That amendments Nos 1 to 5 made by the Council be agreed to.  
Amendments Nos 3 and 4, at least, relate to a very important question of principle; that is, the question of 
disentitlement to membership of this House.  I will very briefly deal first of all with the first two amendments.   
Clause 5 repeals sections 63 to 67 of the Criminal Code and inserts in their place proposed sections 63 to 67.  
Proposed section 66(1) provides that if 12 or more persons are riotously assembled, a justice or a police officer 
may orally order them to disperse “within a time that is reasonable and that is stated in the order”.  Proposed 
section 66 replaces existing section 65 of the Criminal Code.  Hon Peter Foss was concerned that although 
existing section 65 provides that persons have an hour to disperse, proposed section 66(1) requires that persons 
disperse within a time that is reasonable.  In a spirit of compromise, the Government agreed to an amendment to 
proposed section 66(1) so that it will now provide - 

If 12 or more persons are riotously assembled, a justice or a police officer may orally order them to 
disperse within an hour and shall state so in the order. 

That gives consistency.  People will have an hour to disperse, which seems to me to be very much on the 
generous side. 

I will deal with amendment No 2.  Clause 6 inserts proposed sections 70A and 70B into the Criminal Code.  
Proposed section 70A(1) includes a definition of “trespass”.  Paragraph (a) of that definition provides that 
trespass on a place means - 
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to enter or be in the place without the consent of the owner, occupier or person having control or 
management of the place; 

Hon Peter Foss was concerned that the definition did not include a reference to the licence of the owner, 
occupier or person having control or management of the place.  Accordingly, in a spirit of compromise, the 
Government agreed to an amendment to paragraph (a) of the definition of “trespass” in proposed section 70A so 
that paragraph (a) will now provide that trespass on a place means - 

to enter or be in the place without the consent or licence of the owner, occupier or person having control 
or management of the place; 

That again is a relatively minor matter that we were happy to accommodate. 

Amendments Nos 3 and 4 are the matters of substance that are of interest to members of this place.  They relate 
to the disqualification of members of the Parliament.  They are amendments to clause 81.  When clause 81 of the 
Bill is amended in accordance with amendments Nos 3 and 4, clause 81 will amend section 32 of the 
Constitution Acts Amendment Act 1899 so that it reads as follows - 

(1) A person is disqualified for membership of the Legislature if he - 

 (a) be an undischarged bankrupt, or a debtor against whose estate there is a subsisting 
receiving order in bankruptcy; or 

 (b) has been convicted on indictment of an offence for which the indictable penalty was 
or included - 

(i) imprisonment for life; or 

(ii) imprisonment for more than 5 years. 

(2) In subsection (1)(b) - 

“offence” means an offence against a law of this State, the Commonwealth, another 
State or a Territory; and 

“indictable penalty” means the penalty that such a law specified for the offence in 
the event of a person being convicted of it on indictment. 

The purpose of the amendment was to clarify that a person is not disqualified from membership of the 
Legislature if he has been convicted summarily of an offence for which the indictable penalty was or included 
imprisonment for life, or imprisonment for more than five years. 

Ms S.E. Walker:  Is that the current state of things? 

Mr J.A. McGINTY:  No.  In essence, if these amendments are agreed to, the major change is that the offence 
will need to be dealt with on indictment.  If it is proceeded with summarily, it will not act as a disqualification. 

Ms S.E. Walker:  Currently, if a person is dealt with summarily, he will qualify to stand as a member of 
Parliament. 

Mr J.A. McGINTY:  That is right. 

Ms S.E. Walker:  Only a felony is referred to now in the Constitution Acts Amendment Act.  Therefore, we are 
talking about the situation now, what was proposed and what is now proposed.  There are three things. 

Mr J.A. McGINTY:  Yes.  Without reference to the penalty imposed, the current law is that anyone convicted of 
a crime under the Criminal Code is disqualified from membership of Parliament. 

Ms S.E. Walker:  A felony. 

Mr J.A. McGINTY:  No, a crime. 

Ms S.E. Walker:  A felony.  I have the Constitution Acts Amendment Act with me, and it says “convicted of 
treason or felony”. 

Mr J.A. McGINTY:  Yes.  I think the member will find in the Criminal Code a definition of - 

Ms S.E. Walker:  Felony was changed to crime. 

Mr J.A. McGINTY:  Yes, that is right.  A felony is a crime. 

Ms S.E. WALKER:  I would like to hear what the Attorney General has to say. 

Mr J.A. McGINTY:  The current law operates in this way: it applies only to offences in the Criminal Code, and 
it is any crime in the Criminal Code.  Therefore, anyone convicted of a crime under the Criminal Code is 
disqualified from membership of Parliament, regardless of the penalty.  That is the effect of the current 
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provisions.  We put forward a proposal.  The reason for doing that was twofold.  Firstly, we were abolishing the 
distinction between a crime and a misdemeanour in the Criminal Code, so that misdemeanours would in future 
be regarded as Criminal Code offences or crimes.  That was an important thing.  We were including a lot more 
within the definition of a crime.  Secondly, we were taking Police Act offences and putting them into the 
Criminal Code.  Previously, Police Act offences would not have disqualified a person from membership of the 
Legislature.  We proposed that anyone convicted of an offence that carried a penalty of more than five years 
imprisonment should be disqualified from membership of the Legislature, regardless of whether he was dealt 
with summarily or on indictment.  The amendment that was moved at the instigation of Hon Peter Foss - it might 
have even been moved by Hon Peter Foss; I am not sure -  

Ms S.E. Walker:  No, it was not.  It was moved by your party - by Hon Kim Chance. 

Mr J.A. McGINTY:  It was at Hon Peter Foss’s instigation.  I had a discussion with Hon Peter Foss, and my 
understanding is that we picked up the intent of what he wanted.  That was to say that if a matter was dealt with 
summarily, it should not act to disqualify someone from membership of Parliament.  However, if the same 
offence was dealt with on indictment and the maximum penalty was greater than five years imprisonment - not 
that it was imposed in a particular case, but there was a conviction for which the penalty was greater than five 
years - it would have the effect of disqualification.  Again, in the sense of trying to come to a new standard, there 
are two points of view.  The first is that criminals should not be sitting in this place, regardless of how minor or 
major their offences are.  The other point of view is that it is up to the democratic process to elect people, and if 
the public wishes, as a result of the democratic election process, to elect a criminal, that is what the public wants.  
They are the two extremes.  We have sought an accommodation in the middle by saying that those offences 
which carry a penalty of more than five years imprisonment and which are dealt with on indictment will 
disqualify a person.  However, if they are not dealt with on indictment or carry a penalty of five years 
imprisonment or less, a person will not be disqualified.  That is the substance of the change that was agreed to in 
the upper House and is proposed by this legislation. 

Ms S.E. WALKER:  I know that the Attorney General must go to a press interview, but this is an important 
issue. 

Mr J.A. McGinty:  Yes. 

Ms S.E. WALKER:  Section 32 of the current Constitution Acts Amendment Act 1899 states that a person can 
be disqualified for membership of the Legislature for two reasons.  The second one is -  

has been in any part of Her Majesty’s dominions attainted or convicted of treason or felony. 

The amendment that the Government sought to make originally was to change that provision so that it would 
read -  

A person is disqualified for membership of the Legislature if he - 

. . .  

(b) has been convicted of an offence for which the penalty specified by a law is or includes -  

(i) imprisonment for life; or 

(ii) imprisonment for a period that may exceed 5 years. 

When we were debating this in the Assembly, it was obvious that an offence under the Criminal Code may carry 
a penalty of more than five years imprisonment, but a summary conviction for the same offence might carry a 
penalty of only, say, two years. 

Mr J.A. McGinty:  Yes. 
Ms S.E. WALKER:  There was some concern about that.  As I understand it, following the amendments moved 
by Hon Kim Chance in the upper House, those provisions that I have just quoted would be deleted and the 
following words would be inserted instead -  

has been convicted on indictment of an offence for which the indictable penalty was or included - 

(i) imprisonment for life; or 

(ii) imprisonment for more than 5 years. 
As I understand it, a person is now disqualified from permanently entering Parliament if he is convicted on 
indictment of an offence for which the indictable penalty was or included life imprisonment or more than five 
years imprisonment.  Therefore, a person is not disqualified if convicted summarily of an indictable offence for 
which the indictable penalty was or included imprisonment for life or imprisonment for more than five years.  
That is how I understand the current question. 
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For clarity, I will raise briefly what was raised in the upper House, because I believe it is important that people in 
Western Australia know when they are or are not eligible for membership of the Parliament.  The Council raised 
the question of the Spent Convictions Act regarding this issue.  Having appeared on behalf of such applicants, I 
think that I recall there was a cut-off point with the type of offence for which people could make an application 
for a spent conviction.  It would appear from debate in the Council that a person who had been convicted and 
disqualified under these new offences, if he were pardoned could become requalified and a member of 
Parliament, or a person could requalify if his conviction became spent.  Some discussion occurred in the Council 
between Hon Peter Foss and Hon Kim Chance, but the matter was not the subject of any proper legal research or 
opinion.  I believe it is incumbent on the department to look at the issue.  The Spent Convictions Act provides 
for application to be made in respect of a serious conviction and a lesser conviction.  It reads - 

For the purposes of this Act “serious conviction” means a conviction in respect of which the sentence 
imposed is -  

(a) imprisonment for more than one year or for an indeterminate period; or  
(b) a fine of $15 000 or more.  

Does this relate to any particular range or class of offences for which a person is convicted and disqualified?  
That is what people need to know.   
Mr J.A. McGinty:  My understanding is that the Spent Convictions Act would not have any impact on this 
provision. 
Ms S.E. WALKER:  That is what I am thinking, but I do not think members in the Council thought that.  I 
believe that they thought that the spent convictions provisions would apply.  However, from looking at them, I 
wonder whether they do.  The proposition was floated in the Council.  I think it is important to clarify the matter, 
because people have a right to know.  It should be set out somewhere whether the Spent Convictions Act would 
apply to people who have been disqualified.  I merely raise that point. 
Mr J.A. McGINTY:  Perhaps I could undertake to obtain a very clear statement of legal principle and make sure 
that it is published.  It is certainly my understanding that the Spent Convictions Act would not save somebody 
from the provisions of the Constitution that refer in clear and unequivocal terms to a conviction.   
Question put and passed; the Council’s amendments agreed to. 

The Council acquainted accordingly. 
 


